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22 February 2011

The Manager
Philanthropy and Exemptions Unit
Personal and Retirement Income Division
The Treasury
Langton Crescent
PARKES ACT 2600
By email: NFPReform@treasury.gov.au 

Dear Sir/Madam

Scoping Study for a National Not-for-profit Regulator

Introduction

Thank you for the opportunity to comment on this scoping study impacting the not-for-profit sector.  We have provided responses to each question posed.  GAAP Consulting (‘Excellence in Financial Reporting’) is a network of independent financial reporting consultants who work with a number of not-for-profit clients on governance and financial reporting requirements.

GAAP Consulting (www.gaap.com.au) provides independent financial reporting, auditing, quality assurance reviews, and corporate governance solutions to reduce business and regulatory risks.  Our vision is to be recognised as the pre-eminent provider of independent financial reporting solutions that enhance economic decision-making and accountability by those charged with governance, preparers, auditors, regulators and users.

The GAAP Consulting Network consists of:
· Colin Parker – Head of GAAP Consulting Network 
· Michal Cain – Team Leader Assurance Services
· Judy Cain – Director of Marketing
· Jim Dixon – Not-for-profit and Public Sector Specialist
· Stephen LaGreca – Financial Instruments and Audit Specialist
· Susan Orchard – Team Leader Superannuation Services
· Sandra Prendergast – Web Site Design Specialist
· Carmen Ridley – Team Leader Corporate and NFP Reporting
· Justin Reid – Auditing and Ethical Standards Expert, and
· David Sauer – Training Team Leader.

GAAP Consulting has a client portfolio that covers listed entities, regulators, professional organisations, accounting and legal firms, not-for-profit and public sector entities.  We have advised and trained our clients in the not-for-profit sector and a number of accounting firms servicing them on such matters as: corporate governance, risk management, and the application of accounting and auditing standards.

Summary

We welcome the proposals to establish a dedicated national not-for-profit regulator and its enabling legislation for such an important part of the Australian economy.  We believe that legislation and the establishment of the regulator should be proceeded with quickly.

We believe that the proposals to set up a national not-for-profit regular will have substantial benefits to the sector as a whole and, in particular, to stakeholders.  The current system is confusing, costly and burdensome.  The scoping study has well highlighted the fundamental flaws in existing arrangements.

A number of deficiencies of the current system can be traced back to Commonwealth, State and Territory constitutional issues.  These have been overcome in the past in respect of companies.  The opportunity now exists for the respective governments to cooperate and achieve positive outcomes for all those involved in the not-for-profit sector with one piece of enabling legislation, and a national dedicated and well resourced regulator.

The status quo is not an option for the reasons stated in the scoping study.  Anything less than a national regulator for all not-for-profit entities would be a sub-optimal outcome; and a significant opportunity missed for generations.

The very short consultation period has not enabled us to engage with our clients to the extent that we would have liked, and trust that the more substantive requirements that emanate from the scoping study allow adequate time for consultation.

We commend Treasury on its research, its articulation of the issues, and clearly identifying the key questions. 

Response to Specific Questions
1. Are these goals appropriate and adequate for national regulation?  Which of these are most important?

We believe that the goals articulated in the scoping paper are appropriate and adequate with the most important being clear, concise, and consistent; and recognising best practices in governance.

2. Are there any other goals for national regulation?

The following should also be considered when developing the national regulation:
· Ensure ‘those charged with governance’ in the not-for-profit organisation understand their responsibilities, and
· Ensure appropriate governance procedures are in place for all not-for-profit entities, including independent review through an external audit or equivalent.

3. What should the scope of a national NFP regulator be?  What types of entities should be regulated by a National NFP regulator?

We believe that all entity types should be within the scope of the national NFP regulator and agree with the proposal in paragraph 44.1 of the scoping study to: “regulate entities that: receive public donations, are in receipt of tax concessions or receive government grants / government funding”.

It is unclear as to whether the intended scope applies to government entities in State jurisdictions.  Given the ambitious nature of the existing proposals, such entities should be excluded.


We note that there are some circumstances where government funding and/or grants are provided to for-profit entities, and it is not necessarily appropriate for these to be regulated by the NFP regulator in their entirety, particularly as many of the governance, financial reporting and auditing are regulated by ASIC under the Corporations Act.  Such entities may have to report matters as acquittals to the NFP regulator to ensure a level playing field between for-profits and non-for-profit entities as far as possible. 

4. Should some legal forms be treated differently? If so, why?

No.  ASIC should regulate only for-profit entities.

5. Should the supervision of charitable trusts be moved from the state Attorney-General’s to a national regulator?

Yes, there should be consistent regulations for all not-for-profit entities under the same regulator.

6. Should regulation of incorporated associations (including reporting and governance) be moved to a national regulator?  Should there be a residual role of the states in regulating incorporated associations?
The current inconsistencies in the State regulation are very confusing.  It would be beneficial to have all not-for-profits regulated by the national regulator.  We do not believe there is a future role for the States per se.

7. What impacts would simplifying and streamlining mechanisms for the assessment, granting and monitoring of concessional tax treatments have on the NFP sector?  In particular, what impacts would this have on small and new NFP entities?

No comment.

8. What are the likely compliance cost savings from improvements to taxation arrangements?

It is considered that may be decreased costs payable to taxation experts and reduced paperwork with more time available for the purpose of the satisfying the objectives of the entity.

9. Does the current complexity of the taxation framework discourage entities from applying to access tax concessions?  If so, what elements of the framework are most problematic?

No comment. 

10. What value would educational and compliance initiatives managed by a new national NFP regulator provide to NFP entities?

We agree that education in NFPs should be enhanced.  It is often difficult to deliver in a cost effective manner at the present time due to different regulations in each state.

Educational delivery would be time-consuming and, therefore, significant resources would need to be involved in this division of the regulator.  We strongly believe that regulators should regulate and therefore focus on compliance.

The regulator should leave education to the market place to identify and conduct training for the sector; such training would be by undertaken by industry and accounting bodies, and other market participants (accountants, lawyers, and consultants).  Market-based competition would keep costs in check, and respond to the changing environment and individual entity needs.

11. What benefits would a ‘report-once, use-often’ model of reporting offer?

This model would reduce the time spent by not-for-profit entities in reporting to different government agencies, and would allow the staff to more easily compile relevant information on a timely basis on one report rather than repeating the information on a number of forms.

12. What information do NFP entities currently provide to government agencies?  Do these include general purpose financial reports and fundraising reports?  What other reports are currently required?  What do the reporting requirements involve?  What information is required for the purposes of grant acquittals?

This varies for each NFP entity depending on the government organisation which has provided the funding and the particular grant agreement.  Often the requirements are not clear, for example, a financial report in accordance with Australian Accounting Standards does not necessarily specify whether this should be general or special purpose.

From a financial reporting perspective, the Australian Accounting Standards Board should be utilised in the determining the financial reporting requirements for all not-for-profit entities covered by the proposed new regime. 

We see considerable merit in exploring a fundraising raising report that would add significantly to transparency and accountability of fundraising (perhaps based on differential reporting regime).  We consider that such reports would need to be audited for the added credibility of such a function.

13. How significant is the compliance burden imposed by requirements for acquittal of grants?  Where could these be simplified?

The acquittal requirement for grants is varied, complex, and costly.  We consider that there is substantial merit in simplifying current requirements while also enhancing accountability and transparency.  Such simplifications could embrace the following attributes:
· A differential regime based on the size of the grant with the larger the grant the more onerous the acquittal requirements
· There should be an explicit penalty regime for where the grant has not been expended in accordance with acquittal requirements.  Accordingly, acquittal requirements will be seen as a business risk that needs to be managed by the not-for-profit entity
· All acquittals should contain a representation by governance and management of the entity concerning compliance with the acquittal requirement
· All acquittals should be subject to an audit by a member of the accounting bodies in public practice who is independent of the not-for-profit entity
· Acquittal audits should be undertaken in accordance with auditing standards issued by the Australian Auditing Standards Board
· Acquittals should not be tied to the preparation of a specific type of financial report under accounting standards
· Acquittals reporting should not be tied to the reporting date of not-for-profit entity but spread throughout the year
· Acquittal statements by governance and management and the auditor’s report thereon should be placed on the public record, and
· The regulator should have the power of inspect the audit file of auditors undertaking the audits of acquittals to ensure compliance with legally-backed audit standards.

14. What benefits would the establishment of a NFP sector information portal have for the public, the sector and governments?  What information should be available on the portal?

Since the NFP sector is such a significant element of the Australian economy, further information on this sector would be a useful resource to allow potential donors to perform research and other stakeholders to obtain information as necessary.

The information to include on the portal should be consistent for each entity and include financial information, information regarding the nature of services offered by the entity and objectives of the entity, acquittal reporting, and financial reporting information.  In relation to the latter, it is considered that some form of differential reporting would be appropriate, perhaps similar to that applied by companies limited by guarantee.

It is envisaged that at the larger end of the spectrum general purpose financial reports would be required in Tier 1 format with the lesser reporting requirements, Tier 2 format applied to mid range entities, and the smaller entities applying all the recognition and measurement requirements in their financial statements.

The NFP sector would also receive the benefit of the portal if support material was included here on a range of topics including agencies providing grant funding, taxation concessions and reporting obligations.

15. What information might need to be provided to a national regulator but not made public through a NFP information portal?

We consider that all general purpose information required by the regulator should be placed on the public record.

16. What benefits would be provided by the application of SBR to the NFP sector, following the implementation of the SCOA so as to minimise any additional compliance costs?

No comment.

17. Given its voluntary nature, are many NFP entities likely to use SBR?  What barriers, such as preferences for providing reports in paper form or reluctance to upgrade accounting software, might reduce usage of SBR by NFP entities?

No comment.

18. Are the suggested core rules and regulatory framework adequate?

The core rules and regulatory framework detailed in the scoping study are appropriate.  We believe that core rules should be aligned to those required by ASIC and APRA legislation but not exceed such requirements.

19. What powers does the regulator require to improve governance and regulatory oversight?

In order to be effective in the governance and regulatory oversight role, the regulator should have the authority to be able to impose penalties and take criminal proceedings against entities and their directors in a similar role to ASIC.

20. What role should a national regulator play with respect to fundraising?

Since the role of the national regulator should be to monitor and administer matters in relation to the operation and governance of NFPs, then they should also administer harmonised fundraising legislation.  If this remained under the state and territories then it would less the power and authority of the national regulator since fundraising is such as major part of the NFPs operations.

21. What problems arise from the complex interrelationship between Commonwealth, state and territory responsibilities in this area?

The interrelationship between the different parties at present who administer the rules and regulations over NFPs means that there is difficulty for entities operating in different parts of Australia in interpreting the varying requirements, the transferability of staff between NFP entities in different areas is challenging and general confusion around the appropriate body to contact and the relevant rules.

22. What might be the implications of the different approaches of referral of powers or harmonisation or legislation?

We consider that best approach is for the States to refer the necessary powers to the Commonwealth Government.  We believe that States can then focus on service delivery rather than regulation of the not-for-profit entities.

23. What form of the national regulator best meets the objectives of simple, effective and efficient regulation of the NFP sector?

A new national regulator would be the best option for the NFP sector since this would bring together all the resources and knowledge in the one central entity and provide the most reduction in administrative burden.  There may well be the opportunity to have certain regulatory functions based in rural and regional Australia, as well as in the many business centres.

24. Would a Commonwealth only regulator provide sufficient benefits to the sector?

No, the existence of duplication between the Commonwealth and the States would seem to be only a step on the journey and therefore would not provide all the intended benefits to the sector.

As interim step, the existing Commonwealth responsibilities could be so captured in a dedicated not-for-profit regulator with States referring powers in due course. 

25. Are there benefits from establishing an interim regulator through an existing Commonwealth regulator, to undertake immediate reform?

The NFP would see immense benefits from these reforms.  We do not support the establishment an interim regulator in either the ATO or ASIC for the following reasons:
· There would most likely be a substantial delay in the formation of a dedicated national not-for-profit regulator – defeating the intended primary purpose of the reforms.
· The existing regulators have significant mandates currently and the not-for-profit regime is unlikely to get the priority deserved
· Stakeholders would not be endeared to existing regulators who have who have diverse regulatory objectives, and
· The not-for-profit regulator needs a new start not bound by existing cultures, systems and thinking of current regulators.

26. What would be the advantages and disadvantages of incorporating the functions of ORCI and the proposed housing regulator into a national regulator?  What alternative approaches are available to avoid duplication?

The benefits of incorporating the functions into the national regulator would be consistency among NFP entities and combining of the knowledge into one agency.

27. What benefits could flow from a national regulator maintaining a dedicated subsection focusing on Indigenous corporations and/ or housing?

Indigenous corporations have unique status in Australia given the nature of their stakeholders; having a subsection within the regulator for indigenous corporations would assist with communication with these entities and increase co-operation with the government.

28. What level of contribution should NFP entities make to the cost of the national NFP regulator?

The level of contribution required by the New Zealand regulator is an appropriate level which could be used by the Australian regulator.

29. Should there be a differential cost for smaller NFP entities?

The New Zealand model does not charge NFP entities where their gross annual income is less than NZ$10,000.  Given the low level of the fee charged, this income level would be appropriate in Australia.

30. Would a statutory definition of charity achieve the goals of greater certainty and administrative efficiency in relation to the determination of charitable purpose, particularly in relation to determining access to taxation concessions and across different jurisdictions and laws?

We believe a statutory definition of charity in line with overseas jurisdiction would be appropriate in Australia to provide more consistency and certainty to entities.

31. Is Parliament a more appropriate body to define charitable status than the courts, given its ability to be more responsive to changing community needs and expectations?

Since the NFP regulator would be a government agency, it would be appropriate for Parliament to establish the definition of a charity which would likely be done in consultation with stakeholders.

Other Matters

Accounting Standards

In June 2010, AASB 1053 ‘Application of Tiers of Australian Accounting Standards’ (AASB 1053) was made by the Australian Accounting Standards Board.  The objective of AASB 1053 ‘is to establish a new differential reporting framework, based on the application of Tiers of Australian Accounting Standards to different categories of entities preparing general purpose financial statements (GPFS).  The distinction between the Tiers is based on a new concept of ‘public accountability’.

Public accountability means “accountability to those existing and potential resource providers and others external to the entity which make economic decisions, but are not in a position to demand reports tailored to meet their particular information needs.  A for-profit private sector entity has public accountability if:
a) its debt or equity instruments are traded in a public market or it is in the process of issuing such instruments for trading in a public market (a domestic or foreign stock exchange or an over-the-counter market, including local and regional markets); or
b) it holds assets in a fiduciary capacity for a broad group of outsiders as one of its primary businesses.  This is typically the case for banks, credit unions, insurance companies, securities brokers/dealers, mutual funds and investment banks”.

The differential financial reporting framework established by AASB 1053 consists of two Tiers of reporting requirements for preparing GPFS:
· Tier 1: Australian Accounting Standards for those entities that have public accountability; and
· Tier 2: Australian Accounting Standards – Reduced Disclosure Requirements for those entities that do not have public accountability.  Tier 2 comprises the recognition, measurement and presentation requirements of Tier 1 and substantially reduced disclosures corresponding to those requirements.

AASB 1053 applies to:
· Each entity that is required to prepare financial reports in accordance with Part 2M.3 of the Corporations Act
· GPFS of each reporting entity
· Financial statements that are, or are held out to be GPFS, and
· Financial statements of General Government Sectors (GGSs) prepared in accordance with AASB 1049 ‘Whole of Government and General Government Sector Financial Reporting’.

AASB 1053 does not contain a definition of public accountability in the not-profit context.  In developing the regulatory model, it may be beneficial to identify those not-profit entities which have public accountability.  Conceptually, we are of the view that vast majority, if not all, of the entities that have been identified as falling within the scope of the new not-for-profit regime would be meet the definition of public accountability.  Also where financial statements are lodged with the regulator, and made available for accountability purposes we believe that this strengthens the case of Tier 1 reporting. 

Audit Independence

In December 2010 the Accounting Professional and Ethical Standards Board (APESB) issued a significantly revised ‘Code of Ethics for Professional Accountants’ that, inter alia, strengthened audit independence requirements.

The revised Code of Ethics contains a new concept of Public Interest Entity (‘PIE’) to which the highest level of audit independence requirements apply.  A PIE is:
· A listed entity, and
· Defined by regulation or legislation as a public interest entity, or 
· For which the audit is required by regulation or legislation to be conducted in compliance with the same independence requirements that apply to the audit of listed entities.  Such regulation may be promulgated by any relevant regulator, including an audit regulator.

In developing the regulatory model, it may be beneficial to identify the proposed regulated entities as public interest entities to explicitly link to the professional requirements.  We also envisage that enabling legislation would pick up the audit independence requirements from the Corporations Act without any substantial modification. 

The APESB has acknowledged that the concept of Public Interest Entity will undergo further consideration during 2011 before it becomes operational in 2012.  We envisage that the APESB may well align its definition with that of the AASB. 

Conclusion

We look forward a continuing involvement in the consultation process, and keeping our not-for-profit clients informed about developments.  If you have any questions on our submission, please contact either Carmen Ridley on 0438 029 867 cridley@afrs.com.au or Colin Parker on 0421 088 611 or colin@gaap.com.au. 






Yours sincerely
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Carmen Ridley CA					Colin Parker FCA
Australian Financial Reporting Solutions / 		GAAP Consulting
Associate of GAAP Consulting Network			Member of the AASB (2006-2009)	
GAAP Consulting
GPO Box 1497
Melbourne Vic 3001


	8
	GAAP Consulting Submission to Treasury on the NFP Regulator Scoping Study



image1.jpeg




image2.png




image3.png
ST e
GAAP Consulting




